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Direito da Concorrência (MM 145)
9 de junho de 2020
Exame final (semestre)

Instruções:
· O exame tem a duração de 180 (cento e oitenta) minutos, aos quais acresce uma tolerância de 30 (trinta) minutos.
· O presente exame é composto por três (3) partes, às quais corresponde a pontuação total de 20 (vinte) valores; na parte 3 deverá optar por responder a uma – e apenas uma – das questões (A ou B). 
· Na pontuação de cada resposta é tida em conta a correção da escrita, bem como a capacidade de expor, organizar e encadear os argumentos. 
· As respostas devem ser redigidas em português ou inglês, com letra tipo Calibri, tamanho 12 e espaçamento simples (1,0) com um intervalo entre cada resposta, não devendo ultrapassar o limite total máximo de 4 (quatro) páginas. As respostas que excederem o limite total de páginas não poderão ser consideradas para efeitos de avaliação do exame escrito. 
· No decurso do exame está autorizada a consulta de elementos de apoio. 
· Na justificação das respostas devem ser tidos em conta a legislação europeia, o soft law e/ou a jurisprudência.
· Poderão ser utilizadas abreviaturas desde que na primeira utilização seja indicado por extenso o respetivo significado (e.g. Comissão Europeia (CE)).
· A transcrição de qualquer passagem que seja da autoria de terceiros (incluindo doutrina, jurisprudência, legislação e soft law) deverá ser devidamente assinalada através da indicação abreviada da(s) fonte(s) citada(s). A inclusão no exame de passagens da autoria de terceiros que não se encontrem devidamente assinaladas poderá configurar a prática de plágio e acarretar, entre outras consequências disciplinares, a anulação integral do exame.


Boa sorte!




Part 1 (6 points)
[bookmark: _GoBack]“65 In order to determine, therefore, whether Printex, as a supplier of jet ink printers and of consumables designed for them, enjoys such power over the relevant product market as to give it a dominant position within the meaning of Article 102, the first question to be answered is whether the relevant market is the market for all printers or whether the relevant markets are those for jet ink printers and the consumables designed for them, namely ink cartridge.
66 The Court takes the view that ink jet printers and ink cartridges constitute two specific markets. Since ink cartridge are specifically manufactured, and purchased by users, for a single brand of jet ink printers, it must be concluded that there are separate markets for Printex-compatible ink cartridge, as the Commission found in its decision (paragraph 55).
67 With particular regard to the ink cartridges whose use in Printex machines is an essential element of the dispute, it is common ground that since the 1960s there have been independent producers, including the interveners, making ink cartridges intended for use in ink jet printers. Some of those producers are specialized and produce only ink cartridges, and indeed some make only ink cartridges specifically designed for Printex machines. That fact in itself is sound evidence that there is a specific market for Printex-compatible ink cartridges.
68 Printex's contention that jet ink printers and ink cartridges should be regarded as forming an indivisible whole is in practice tantamount to permitting producers of jet ink printers to exclude the use of consumables other than their own branded products in their products.”

a) Why did Printex object to the market definition advanced by the Commission and supported by the Court? Please justify your reply.
b) What type of abuse could be at stake in this case? Please justify your reply.


Part 2 (8 points)
1 The Hunters Armed and Happy Association Limited (hereinafter "the HAHA") is a trade association open to all manufacturers or importers of hunting riffles operating in France. At the present date it has approximately 20 members, all of them undertakings that either manufacture or import hunting rifles. 
2 On 24 January 2018 the Commission opened an investigation to an agreement relating to an information exchange system based on data held by the French Ministry of the Interior relating to registrations of hunting rifles and managed by Systematics International Data Limited (hereinafter "SID"), a data-processing company with responsibility for the processing and handling of the data of different sorts.
3 Membership of the said agreement was open to all manufacturers or importers of hunting riffles in France, whether or not they were members of the HAHA, although the latter provides administrative support for the agreement (by making available its facilities and staff). The parties to that agreement are the eight traders which, according to the Commission, hold 87 to 88% of the French hunting rifle market and have an extensive network of dealers operating in other Member States, the remainder of the market being shared by several small manufacturers.
4 On 11 November 2018 the Commission issued a statement of objections to the HAHA, to each of the eight members of the agreement, and to SID. 
5 French legislation provides that all fire arms, including hunting rifles, must be registered with the Ministry of the Interior if they are to be lawfully used in France. The application for registration of a fire arm must be submitted on a special form, Form F75, which can be accessed upon previous written request addressed at the French authorities. 
6 SID has in the past collected, organised and sold to HAHA the following the information regarding the registration of fire arms: make (manufacturer); model, serial number, date of registration; original and selling dealer (code number, name, address and postcode); full postcode of the registered keeper of the fire arm; and name and address of the registered keeper of the fire arm.
7 According to the Commission, the agreement included three categories of information as follows:
- aggregate industry information (overall sales);
- data concerning the sales of each member; and 
- data concerning sales by dealers belonging to the dealer network of each member, in particular the imports and exports of dealers in their respective territories
8 On 2 February the Commission has issued a final decision in which it has concluded that a breach of article 101 of the TFEU has been committed.
Taking into consideration the facts provided above and any reasonable inference you may draw from them, please justify the Commission’s Decision in the light of the relevant legal provisions and case law. 


Part 3 (6 points)
Please answer 1 (one) of the following questions:
A) Taking into consideration the relevant case law of the Court, how has EU competition law reconciled so far (i) the acceptance of selective distribution agreements and (ii) the possibility of imposing restriction on online sales within such agreements? Please justify your answer.


B) Taking into consideration the assessment of concentrations in light of the SIEC (significant impediment of effective competition) test under article 2 of the Merger Control Regulation (Regulation 139/2004), which do you think are the most significant concerns associated with horizontal mergers? Please justify your answer.
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